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PART G: EVALUATION OF THE EVIDENCE, FINDINGS

AND

RECOMMENDATIONS

Implicated persons issued with notices in terms of rule 3.3 or regulation 10(6)

directives

1671.

1672.

1673.

Rule 3.3 of the Commission Rules provides that, if the Commission’'s legal team
intends to present a witness, whose evidence implicates or may implicate another
person, it must notify that implicated person that s/he is implicated by the witness’
evidence, in what way s/he is implicated and that, if s/he so wishes, s/he may, on
application in terms of rule 3.4, give evidence her/himself; call any witness to give

evidence on her/his behalf or to cross-examine the witness.

Some 257 notices were issued to persons implicated in the so-called Bosasa
evidence during the period 22 January 2019 to 21 September 2020 as is evident from
the table attached to this part of the report marked Appendix 1. Only eight of these
individuals have responded to the rule 3.3. notices with a rule 3.4 application and five
individuals responded to the rule 3.3 notice through correspondence and / or a written
statement, as is evident from the table attached to this part of the report marked

Appendix 2.

In addition, certain individuals implicated in the evidence presented by the Bosasa
witnesses were issued with directives in terms of regulation 10(6). These directives

directed the recipient to submit an affidavit or affirmed declaration or to appear before
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the Commission to give evidence. The individuals issued with 10(6) directives and

those that have responded are listed in Appendix 3 to this part of the report.

For purposes of the analysis, the following approach was adopted to individuals or
categories of individuals in respect of whom rule 3.3 notices and 10(6) directives were

issued:

Implicated persons who have delivered applications in terms of rule 3.4 and/or have

responded to regulation 10(6) directives

1675.

1676.

The key areas of the evidence disputed in response to rule 3.3 notices by the
implicated persons referred to above have been canvassed in the summary of

evidence in Part F.

The same approach has been adopted in the summary of evidence in respect of the
evidence disputed by persons listed above that have responded to regulation 10(6)

directives.

Implicated persons who have failed to respond to rule 3.3 notices or regulation 10(6)

directives

1677.

In respect of those implicated persons who have failed to respond to the rule 3.3
notices or regulation 10(6) directives the approach adopted was to consider the
evidence and, unless it seemed not credible or probable even on its own, it was
accepted. If it was not credible or not probable, it was not accepted even though it
was not disputed. The reasons proffered by some of the people who did not respond
to Rule 3.3. notices for not responding are dealt with below. None was found to be

well-founded.
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Implicated persons who have refused to comply with the regulation 10(6) directives

1678. This category of persons includes Messrs Mti, Leshabane, Seopela and Gumede,
who have provided reasons seeking to justify their refusal to cooperate with the

Commission.

1679. Mr Mti

1679.1. Mr Mti was issued with five notices in terms of rule 3.3 on 27 February,
27 March, 9 May 2019, 30 June and 3 July 2020. He was also issued with a

regulation 10.6 directive.

1679.2. In response, Mr Mti's attorney addressed a letter to the Commission on 26
August 2019 in which he referred to pending proceedings against his client in

the Specialised Commercial Crimes Court and averred that -

1679.2.1. the enforcement of regulation 10(6) “seemed to be unconstitutional” and

in breach of his constitutional rights;

1679.2.2. the “immunity created by the regulations” (seemingly referring to

regulation 8(2)) was “non-effective for purposes of protecting his rights”;

1679.2.3. the demand that a statement be furnished was in breach of his client's
right to remain silent and his right to a fair trial in terms of section 35 of

the Constitution;

1679.2.4. his client also had the right not to divulge his defence at any stage prior

to giving evidence in the criminal trial;
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1679.2.5. persistence with the demand for an affidavit or statement would result in

his applying to court for appropriate relief; and

1679.2.6. he has refused to comply with the directive primarily because he alleges

that it infringes his right to remain silent and his right to a fair trial.

1679.3. The Commission alerted Mr Mti to the provisions of regulation 8(2) which
provides that “a self-incriminating answer or a statement given by a witness
before the Commission shall not be admissible as evidence against that
person in any criminal proceedings brought against that person instituted in
any court, except in criminal proceedings where the person concerned is
charged with an offence in terms of section 6 of the Commissions Act.”

However, there has been no change in Mr Mti's stance.

1679.4. The question which then arises is whether Mr Mti's stance is justified. In
Ferreira Chaskalson P court noted that “[a]s long as incriminating evidence is
not admissible at the criminal trial and the use of ‘derivative evidence’ at such
trial is made dependent on such use being subject to fair criminal trial

standards, the rule against self-incrimination is adequately protected."2#5

1679.5. In Secretary, Judicial Commission of Inquiry into Allegations of State Capture,
the Constitutional Court dealt specifically with the obligations arising from

regulation 10(6):2818

“The regulation enables the Chairperson, acting on his or her own accord, to
call any witnesses he considers necessary to give evidence or call upon such
witness to submit a sworn statement or produce any document that has a

2815 Ferreira v Levin NO and Others; Viyenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) at
para 185.

2816 Secretary, Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State v Zuma at para 27.
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bearing on a matter under investigation by the Commission. It bears
emphasis that the process regulated by regulation 10(6) differs from that
which is governed by section 3 of the Commissions Act. The regulation 10(6)
process does not require a summons to be issued but a direction only. Failure
to comply with that direction may, in appropriate circumstances, constitute an
offence.?®7

[86] The summons was not the only process from the Commission which was
ignored by the respondent. In August and September 2020, the Chairperson
issued two notices under regulation 10(6) of the Commission's regulations.
These notices required the respondent to file affidavits with the Commission
within specified periods. To date the respondent has failed to comply with
those directions. It is remarkable that the respondent would flout regulations
made by him whilst he was still President of the Republic.

[87] The respondent’s conduct in defying the process lawfully issued under
the authority of the law is antithetical to our constitutional order. We must
remember that this is a Republic of laws where the Constitution is supreme.
Disobeying its laws amounts to a direct breach of the rule of law, one of the
values underlying the Constitution and which forms part of the supreme law.
In our system, no one is above the law. Even those who had the privilege of
making laws are bound to respect and comply with those laws. For as long
as they are in force, laws must be obeyed.

[88] In these circumstances, | am satisfied that the claim for compelling the
respondent to obey process from the Commission and testify before it, has
been established.”

It is clear from the Constitutional Court’s judgment that directions in terms of
regulation 10(6) constitute binding process of the Commission and have to be
obeyed. Failure to do so is unlawful and constitutes an offence. Moreover, as
pointed out earlier, the Constitutional Court held that witnesses subject to a
directive in terms of regulation 10(6) do not have a right to remain silent. They
had to appear before the Commission if summonsed or directed in terms of

regulation 10(6) to do so and respond to all questions put to them.2818

2817 The Court is here referring to regulation 12(2), which provides -

“Any person who wilfully hinders, resists or obstructs the Chairperson or any officer in the exercise of any
power contemplated in regulation 10 is guilty of an offence.”

2818 gsecretary, Judicial Commission of Inquiry into Allegations of State Capture at para 93.
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The only exception to this obligation is that provided by section 3(4) of the
Commission’s Actz'® which affords witnesses before the Commission the
rights enjoyed by witnesses in a criminal trial, including the laws relating to
privilege.22° That includes the privilege against self-incrimination. However, a
party seeking to rely on the privilege against self-incrimination “must raise the
question of privilege with the chairperson of the Commission and must
demonstrate how an answer to the question in issue would breach the
privilege. If the Chairperson is persuaded, he or she may permit the witness
not to answer the question. Privilege against self- incrimination is not there for
the taking by witnesses. There must be sufficient grounds that in answering a
question, the witness will incriminate himself or herself in the commission of a

specified crime.”

In reaching this conclusion, the Constitutional Court recognised that the
Commissions Act authorises serious limitations of fundamental rights,
requiring interpretation in a manner that promotes the rights and freedoms

safeguarded by the Bill of Rights.2821

There has been no attempt by Mr Mti to seek the setting aside of the directive.

Taking this into account and having regard to these judgments of the highest

court, the bases for Mr Mti's refusal to respond to the regulation 10(6) directive

2813 Section 3(4) provides -

“Any person who has been summoned to attend any sitting of a commission as a witness or who has given
evidence before a commission shall be entitled to the same witness fees from public funds, as if he had
been summoned to attend or had given evidence at a criminal trial in a superior court held at the place of
such sitting, and in connection with the giving of any evidence or the production of any book or document
before a commission, the law relating to privilege as applicable to a witness giving evidence or summoned
to produce a book or document in such a court, shall apply.”

2820 |n this regard, regulation 12(1) provides:

“No person appearing before the Commission may refuse to answer any question on any grounds other
than those contemplated in section 3(4) of the Commissions Act, 1947."

2821 gecretary, Judicial Commission of Inquiry into Allegations of State Capture at para 15.
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as set out in his attorney’s letter, do not withstand scrutiny. He relies primarily
on the right to remain silent. The Constitutional Court had confirmed that a
witness has no such right before the Commission. Nowhere does his attorney
place any reliance on the privilege against self-incrimination, nor does he set

out any grounds for reliance on the privilege.

1679.11. Mr Mti's refusal to comply with the regulation 10.6 directive was not justifiable
in the circumstances. The evidence against him must therefore be assessed
on the basis that he has failed to rebut it in circumstances where he was given
a fair opportunity to do so. Adverse findings are permissible on the basis of
the evidence, unless there are reasons to reject it based on a lack of inherent

cogency or irreconcilability with other evidence given.282

1680. Mr Leshabane and Mr Gumede

1680.1. On 2 September 2019, regulation 10(6) directives were issued to Mr
Leshabane and Mr Gumede. They were also issued with various rule 3.3
notices, detailed in Appendix 1. On 20 September 2019, their attorneys

addressed a letter to the Commission -

1680.1.1. complaining of various forms of alleged prejudicial conduct on the part

of the Commission and myself;

1680.1.2. alleging that in issuing the regulation 10(6) directives, | had exercised
my powers in a manner so unreasonable that no reasonable person

would have done and setting out various grounds for its contention; and

2822 A similar approach can be taken in criminal proceedings, for example, see Osman and Another v Attorney-
General, Transvaal 1998 (4) SA 1224 (CC) at para 22.
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1680.1.3. asserting that Mr Leshabane and Mr Gumede had “a ‘reasonable
excuse’ within the jurisprudence relating to the issuance of notices,
directives, subpoenas, summonses and the like before Commissions

and inquiries for ignoring the Directives and they will be doing so.”

1680.2. Notwithstanding these assertions, in the absence of a legal challenge to the
validity of the regulation 10(6) directives, they remained valid and binding on
Mr Leshabane and Mr Gumede. It was not open to them simply to choose to
ignore the directives on the grounds alleged. Nor was there any claim of the
legal privilege against self-incrimination, as contemplated in section 3(4) of the

Commissions Act.

1680.3. Accordingly, the evidence against Mr Leshabane and Mr Gumede will be

treated in the same manner as that outlined above in respect of Mr Mti.

1681. Mr Seopela

1681.1. On 26 September 2019, a regulation 10(6) directive was issued to Mr Seopela.
He approached the same firm of attorneys as Mr Leshabane and Mr Gumede.
They addressed a letter to the Commission on his behalf saying that Mr
Seopela’s stance was the same as that of their other two clients as set out in
the letter of 20 September 2019. The evidence against Mr Seopela will be

treated in the same was as that against the other three witnesses.

Implicated individuals not issued with rule 3.3 notices or regulation 10(6) directives

1682. Certain individuals implicated in the evidence were not issued with a notice in terms

of rule 3.3. A list of these individuals is attached as Appendix 5.
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1683. In respect of these persons, adverse findings are not conclusively made against them,
but, where appropriate, the matter may be considered for further investigation by an

appropriate law enforcement agency, government department or regulator.

Hearsay evidence

1684. Given the flexibility granted to the Commission in determining whether to admit
evidence, section 32823 of the Law of Evidence Amendment Act 45 of 1998 does not
apply to the Commission’s proceedings. The nature of the allegations being
investigated by the Commission make it unavoidable that some element of hearsay

makes up a component of the factual matrix. The Commission has, nevertheless,

2823 3, Hearsay evidence

(1) Subject to the provisions of any other law, hearsay evidence shall not be admitted as evidence at criminal or
civil proceedings, unless—

(a) each party against whom the evidence is to be adduced agrees to the admission thereof as evidence at such
proceedings;

b) the person upon whose credibility the probative value of such evidence depends, himself testifies at such
pe p p p
proceedings; or

(c) the court, having regard to—

(i) the nature of the proceedings;

(i) the nature of the evidence;

(iif) the purpose for which the evidence is tendered;
(iv) the probative value of the evidence;
(

v) the reason why the evidence is not given by the person upon whose credibility the probative value of such
evidence depends;

(vi) any prejudice to a party which the admission of such evidence might entail; and
(vii) any other factor which should in the opinion of the court be taken into account,
is of the opinion that such evidence should be admitted in the interests of justice.

(2) The provisions of subsection (1) shall not render admissible any evidence which is inadmissible on any ground
other than that such evidence is hearsay evidence.

(3) Hearsay evidence may be provisionally admitted in terms of subsection (1)(b) if the court is informed that the
person upon whose credibility the probative value of such evidence depends, will himself testify in such
proceedings: Provided that if such person does not later testify in such proceedings, the hearsay evidence
shall be left out of account unless the hearsay evidence is admitted in terms of paragraph (a) of subsection
(1) or is admitted by the court in terms of paragraph (e) of that subsection.

(4) For the purposes of this section—

‘hearsay evidence” means evidence, whether oral or in writing, the probative value of which depends upon the
credibility of any person other than the person giving such evidence;

“party” means the accused or party against whom hearsay evidence is to be adduced, including the prosecution.
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treated such evidence with caution and has considered the extent to which the

hearsay evidence is corroborated by other evidence led during the proceedings.

1685. The possibility of prejudice in admitting the hearsay evidence is sufficiently
ameliorated by the issuing of notices in terms of rule 3.3 to persons implicated by the
evidence. Where hearsay evidence is relied upon, the persons implicated by the
hearsay evidence have been afforded the opportunity to testify to contradict the

evidence and to apply for leave to cross-examine the relevant witness.

Relevant terms of reference

Term of Reference 1.1

1686. Term of Reference 1.1 (“TOR 1.1") is subject to the opening paragraph and reads as

follows:

“whether, and to what extent and by whom attempts were made through any form of
inducement or for any gain of whatsoever nature to influence members of the National
Executive (including Deputy Ministers), office bearers and/or functionaries employed
by or office bearers of any state institution or organ of state or directors of the boards
of SOE's.”

1687. The balance of this Term of Reference then deals specifically with the veracity of a

particular allegation that is not relevant to the Bosasa-related evidence.

1688. The focus of the enquiry required by TOR 1.1 is on attempts to influence the President,
Cabinet Ministers, Deputy Ministers and functionaries employed by any state

institution or organ of state or directors of Board of SOEs through:

1688.1. any form of inducement; or

1688.2. for any gain of whatsoever nature.
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1689. The breadth of the words “any form of” and “of whatsoever nature” suggest that

inducement or gain would include -

1689.1. any of the forms of “gratification” listed in the definition of that term in
PRECCA;224

1689.2. the various forms of “property” contemplated in the definition of that term in
POCA;%2

1689.3. benefits which include but are not confined to money.

1690. It is also important to note that it would fall within this Term of Reference if there was
an attempt at influence, regardless of whether the attempt succeeded in influencing
the recipient of the inducement or gain. The Standard Dictionary of the English

Language includes as a definition of the verb “influence” -

“1. To affect, modify, or act upon physically, especially in some gentle, subtle,
or gradual way.

2. To exert or maintain a mental or moral power upon or over; affect or sway
by motives, as the feelings or conduct: sometimes as a euphemism for bribe.”

and the noun “influence” -

“2. Ability to sway the will of another; the exercise of a moral or a secret
control over the actions of others; controlling or directing power based not on
authority, but on social, moral or other ascendency; sometimes, power of
privately controlling the acts of those in authority.”

1691. A wide range of public office-bearers and state functionaries are indentified as the

potential recipients of inducement or gain, including -

2824 See para 65 of Appendix 1.
2825 gee para 80.1 of Appendix 1.
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1691.1. the President, Deputy President and Cabinet Ministers;
1691.2. Deputy Ministers;
1691.3. Office-bearers, functionaries, officials or employees employed by any state

institution or organ of state;

1691 4. Office-bearers of any state institution or organ of state;

1691.5. directors of the boards of state-owned entities.

1692. In short, the questions raised by TOR 1.1 are -

1692.1. whether there were attempts to influence the categories of public office

bearers concerned through any form of inducements or gain;

1692.2. if so, to what extent there were such attempts at influence; and

1692.3. by whom the attempts at influence were made.

1693. Further, having regard to the requirement in the introductory paragraph 1 to “inquire
into, make findings, report on and make recommendations concerning” each term of
reference, it would be remiss of the Commission not to consider also, where
appropriate, whether there is evidence of malfeasance on the part of the persons

targeted.

Term of Reference 1.4

1694. Term of Reference 1.4 (“TOR 1.4") is subject to the opening paragraph and reads as

follows:
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“whether the President or any member of the present or previous members of his
National Executive (including Deputy Ministers) or public official or employee of any
state-owned entities (SOE's) breached or violated the Constitution or any relevant
ethical code or legislation by facilitating the unlawful awarding of tenders by SOE's or
any organ of state to benefit the Gupta family or any other family, individual or
corporate entity doing business with government or any organ of state”.

1695. The focus of the enquiry required by TOR 1.4 is on the facilitation of the unlawful
awarding of tenders by SOE’s or organs of state. “Facilitate” is defined in the Standard

Dictionary of the English Language as -

“To make more easy or less difficult; free more or less completely from obstruction or
hindrance; lessen the labour of."

1696. The range of potential facilitators in respect of whom the inquiry must be made include-

1696.1. the President and Deputy President;
1696.2. Cabinet Ministers and Deputy Ministers;
1696.3. public officials; or

1696.4. employees of SOEs.

1697. The range of potential beneficiaries of the facilitation include -

1697.1. families (the Gupta family is not relevant to this part of the report);
1697.2. individuals; or
1697.3. corporate entities,

doing business with government or any organ of state.

1698. Organ of state is defined in section 239 of the Constitution as -
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“(a) any department of state or administration in the national, provincial or local
sphere of government; or
(b) any other functionary or institution -

(i) exercising a power or performing a function in terms of the Constitution or a
provincial constitution; or

(ii) exercising a public power or performing a public function in terms of any
legislation.”

1699. In short, the questions asked by TOR 1.4 are -

1699.1. whether any of the identified public office-bearers and state functionaries and
employees facilitated the unlawful award of tenders in any government

department or state-owned entity or organs of state;;

1699.2. whether he or she thereby breached the Constitution, any relevant ethical

code or legislation; and, if so

1699.3. whether they did so in order to benefit any family, individual or corporate entity

doing business with government or any organ of state.

1700. In relation to the last point, a question arises as to whether the words “doing business
with government or any organ of state” qualify all of the words “family, individual or
corporate entity” or only the words “corporate entity”. To interpret the provision
narrowly so that only facilitators of unlawful tenders who aim to benefit families and
individuals that are doing business with government or an organ of state, would seem
to be an unduly strained reading of TOR 1.4. Facilitators of corruption who aim to
benefit themselves as individuals, for example, ought to be included within the
meaning of TOR 1.4, even though they themselves might not be doing business with
government or an organ of state. It would not be consistent with the context and
purpose outlined above, which would include the need to have the broadest possible

enquiry into corruption in South Africa. An unintended consequence of the narrow
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interpretation would mean that a family involved in corruption could avoid scrutiny on
the basis that they were not doing business with government or an organ of state,
because they worked exclusively through juristic persons. The qualifying words must

therefore be read as applying only to corporate entities as well.

of Reference 1.5

Term of Reference 1.5 (“TOR 1.5") is subject to the opening paragraph and reads as

follows:

“the nature and extent of corruption, if any, in the awarding of contracts, tenders to
companies, business entities or organisations by public entities listed under Schedule
2 of the Public Finance Management Act No. 1 of 1999 as amended.”

The focus of the enquiry required by TOR 1.5 is on corruption in the award of contracts
and tenders by a particular category of public entities, being those listed in Schedule

2 to the PFMA. These are the “major public entities”.2826

Guidance on the meaning of corruption can, in the context of the terms of reference,
be obtained from the description of the offence of corruption in section 3 of PRECCA.
It is quoted in Appendix 1.2227 The general offence of corruption is the unlawful and
intentional accepting or giving of any gratification in order for the recipient to actin one
of a range of inappropriate ways involving abuse of authority, breach of trust or
violation of a legal duty. These are set out in subparagraphs (i) to (iv) of section 3.

Provided it has that end, the offence is committed by -

2826

They include Airports Company, Air Traffic and Navigation Services Company, Alexkor Limited,

Armaments Corporation of South Africa, Broadband Infraco (Pty) Ltd, Broadband Infraco Limited, CEF (Pty)
Ltd, DENEL, Development Bank of Southern Africa, ESKOM, Independent Development Trust, Industrial
Development Corporation of South Africa Limited, Land and Agricultural Bank of South Africa, SA
Broadcasting Corporation Limited, SA Forestry Company Limited, SA Nuclear Energy Corporation, SA Post
Office Limited, South African Airways Limited, South African Express (Proprietary) Limited, Telkom SA
Limited, Trans-Caledon Tunnel Authority, Transnet Limited.

2827

The relevant part of section 3 is quoted in para 62 and discussed in paras 63 to 71 of Appendix 1.
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1703.1. accepting, or agreeing or offering to accept, any gratification; or

1703.2. giving or agreeing to give or offering to give, any gratification.

1704. Sections 12 and 13 of PRECCA deal with corruption in the specific context of contracts

and tenders respectively and also constitute a helpful guide. They provide as follows:

412 Offences in respect of corrupt activities relating to contracts
(1) Any person who, directly or indirectly-

(a) accepts or agrees or offers to accept any gratification from any other person,
whether for the benefit of himself or herself or for the benefit of that other
person or of another person; or

(b) gives or agrees or offers to give to any other person any gratification, whether
for the benefit of that other person or for the benefit of another person-

(i) in order to improperly influence, in any way-

(aa) the promotion, execution or procurement of any contract with a public
body, private organisation, corporate body or any other organisation or
institution; or

(bb) the fixing of the price, consideration or other moneys stipulated or
otherwise provided for in any such contract; or
(i) as areward for acting as contemplated in paragraph (a),

is guilty of the offence of corrupt activities relating to contracts.

(2) Any person who, in order to obtain or retain a contract with a public body or as a
term of such contract, directly or indirectly, gives or agrees or offers to give any
gratification to any other person, whether for the benefit of that other person or for the
benefit of another person-

(a) for the purpose of promoting, in any way, the election of a candidate or a
category or party of candidates to the legislative authority; or

(b) with the intent to influence or affect, in any way, the result of an election
conducted for the purpose of electing persons to serve as members of the
legislative authority,

is guilty of an offence.

13 Offences in respect of corrupt activities relating to procuring and withdrawal
of tenders

(1) Any person who, directly or indirectly, accepts or agrees or offers to accept any
gratification from any other person, whether for the benefit of himself or herself or for
the benefit of another person, as-

(a) aninducement to, personally or by influencing any other person so to act-
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(i) award a tender, in relation to a contract for performing any work, providing
any service, supplying any article, material or substance or performing any
other act, to a particular person; or

(ii) upon an invitation to tender for such contract, make a tender for that
contract which has as its aim to cause the tenderee to accept a particular
tender; or

(iii) withdraw a tender made by him or her for such contract; or
(b) areward for acting as contemplated in paragraph (a) (i), (ii) or (iii),

is guilty of the offence of corrupt activities relating to procuring and withdrawal of
tenders.

(2) Any person who, directly or indirectly-

(a) gives or agrees or offers to give any gratification to any other person, whether
for the benefit of that other person or the benefit of another person, as-

(i) an inducement to, personally or by influencing any other person so to act,
award a tender, in relation to a contract for performing any work, providing any
service, supplying any article, material or substance or performing any other
act, to a particular person; or

(i) areward for acting as contemplated in subparagraph (i); or

(b) with the intent to obtain a tender in relation to a contract for performing any
work, providing any service, supplying any article, material or substance or
performing any other act, gives or agrees or offers to give any gratification to
any person who has made a tender in relation to that contract, whether for the
benefit of that tenderer or for the benefit of any other person, as-

(i) an inducement to withdraw the tender; or
(ii) areward for withdrawing or having withdrawn the tender,

is guilty of the offence of corrupt activities relating to procuring and withdrawal of
tenders.”

1705. In short, the questions asked by TOR 1.5 are -

1705.1.

1705.2.

1705.3.

whether there was corruption in the award of contracts and tenders by any of

the major public entities listed in schedule 2; and, if so,

what the nature of the corruption was; and

what the extent of the corruption was.
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Term of Reference 1.9

1706. Term of Reference 1.9 (“TOR 1.9") is subject to the opening paragraph and reads as

follows:

“the nature and extent of corruption, if any, in the awarding of contracts and tenders
to companies, business entities or organisations by Government Departments,
agencies and entities. In particular, whether any member of the National Executive
(including the President), public official, functionary of any organ of state influenced
the awarding of tenders to benefit themselves, their families or entities in which they
held a personal interest.”

1707. The focus of the enquiry required by TOR 1.9 is on corruption in the award of tenders
by government departments, agencies and entities. In its first part it is more or less
identical to TOR 1.5, but applies to contracts and tenders awarded by government

departments, agencies and entities, rather than the entities in schedule 2 to the PFMA.

1708. However, TOR 1.9 has an additional enquiry attached to it and that is whether certain
categories of public office bearers influenced the award of tenders in order to benefit
themselves, their families or entities in which they held a personal interest. The

categories are -

1708.1. members of the National Executive, including the President;
1708.2. public officials; and
1708.3. functionaries of organs of state.

1709. In short, the questions asked by TOR 1.9 are -

1709.1. whether there was corruption in the award of contracts and tenders by

Government Departments, agencies and entities; and, if so,
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1709.2. what the nature of the corruption was; and
1709.3. what the extent of the corruption was; and
1709.4. whether the corruption involved office bearers in the listed categories seeking

to benefit themselves, their family members or entities in which they held a

personal interest.

Term of reference 7

1710. Term of Reference 7 (“TOR 7”) provides that the Commission shall, where
appropriate, refer any matter for prosecution, further investigation or the convening of
a separate enquiry to the appropriate law enforcement agency, government

department or regulator regarding the conduct of a certain person(s).

1711. The Secretary of the Commission (who is in a position akin to that of Chief Executive
Officer) must report knowledge or suspicion of an offence under Part 1, 2, 3 or 4, or
section 20 or 21 of PRECCA, or the offence of theft, fraud, extortion, forgery or uttering
a forged document, to the DPCI in terms of section 34 of PRECCA.282¢ The making of

a report in terms of section 34 is not a substitute for laying a charge with the SAPS.

1712. In addition, any offences or unlawful activities relating to serious, high profile or
complex corruption cases arising from the work of the Commission should be reported

to the Investigating Directorate of the NPA.282¢

1713. On this basis, all referrals for further investigation or prosecution are made to the

SAPS, the DPCI and the Investigating Directorate, whether or not this is expressly

2828 See in this regard the discussion of section 34 in Appendix 1: Detailed Legal Framework at paragraphs 75-
76 of that Appendix.
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stated below. Referrals for prosecution are only made in instances where the evidence
reveals a prima facie case for a successful prosecution. Express reference is made
to prosecution where this forms part of the referral. All other matters that are referred,

are referred for further investigation.

Where a matter is referred for prosecution in this Part, it is recognised that the
discretion in relation to the decision to prosecute will remain vested in the NPA. It
must make its own assessment as to whether there is sufficient evidence to justify
prosecution. They will also determine which crimes should form the basis of the
charges. There are potential offences additional to those referred to below, which will
need to be considered. The focus here has been on PRECCA, because of its being

directly related to prosecutions for corruption.

In some instances, where evidence is limited, neither referrals for prosecution, nor
referrals for investigation have been recommended. However, such evidence as there
is, is summarised in Part F and, in most instances, analysed in this Part G and will be

available to the relevant authorities to launch their own investigations if they so wish.
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Analysis of the evidence against the terms of reference

1717. In the next section, the Bosasa-related evidence presented before the Commission is
analysed against the relevant terms of reference. The evidence is analysed with

reference to the questions raised by each Term of Reference identified above.

1718. The questions do not provide for hermetically sealed analysis, with evidence
sometimes being relevant to more than one Term of Reference. The evidence is

analysed on the basis of where it fits most comfortably.

1719. In the course of the analysis, consideration is also given to TOR 7 and what referrals
are recommended on the basis of the findings made. The analysis is either made
together with the discussion of a particular individual or at the end of the analysis with

reference to each of TOR 1.1, 1.4, 1.5 and 1.9.

Analysis, findings and recommendations with reference to TOR 1.1

Introduction

1720. The four questions raised by TOR 1.1 are -

1720.1. whether there were attempts to influence the categories of public office
bearers and functionaries and employees concerned through any form of

inducements or gain;

1720.2. if so, to what extent there were such attempts at influence; and

1720.3. by whom the attempts at influence were made; and

1720.4. was there malfeasance on the part of persons targeted with such attempts.
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1721. The initial question as to whether there were attempts at influence is considered solely

with reference to the evidence of Mr Agrizzi.

1722. The extent of the attempts is then considered.

1723. By whom the attempts were made is then considered.

1724. Finally, individual instances of particular persons, natural or juristic, are then
discussed, in relation to whether or not they targeted, or were targeted with, attempts
at influence and whether or not they fall under TOR 1.1. These individual instances
are then also assessed from the perspective of whether there was malfeasance on the

part of the persons targeted.

Whether there were atiempts to influence public office bearers, functionaries or employees:

the evidence of Mr Agrizzi.

1725. The evidence of Mr Agrizzi provides the primary basis for an answer to this question.
If his evidence is to be accepted, then the answer is a resounding yes. However, can

it be accepted?

1726. One must immediately acknowledge that a number of criticisms may be made in

respect of Mr Agrizzi as a witness.

1726.1. His evidence was contradictory in certain instances. Examples include the
following:
1726.1.1. he was clear in his initial affidavit that Siza Thanda was head of security

and Thele Moema was head of risk for ACSA .20 When he gave oral

2830 Mr Agrizzi's Initial Affidavit, p 21 para 11.4.
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evidence, he had difficulty recalling which positions they each occupied,

acknowledging that he would need to clarify this.2s3

on one occasion, Mr Agrizzi referred to Ms Lepinka as “Jay” and on

another to Adv Mrwebi as “Jay".2832

Mr Agrizzi to some extent contradicted himself as to whether his
complaint regarding the investment on Ms Mokonyane was that it was
not delivering returns for the Bosasa Group or whether his complaint

was that it was not an appropriate and ethical way to do business.283

Mr Agrizzi testified that “more favourable terms” were included in the
extended Lindela contract for Bosasa. He testified that Mr Wakeford
explained these terms to him which included making it “more feasible”
for contract price increases.®** However, in his evidence during the
section 417 enquiry in the liquidation of African Global Operations, he
conceded that the renegotiation of the Lindela contract was aimed at
introducing cost savings for the DHA.2835 He later revised his position to
explain that the “more favourable contract terms” he claimed had been
negotiated for Bosasa lay in the five-year extension and avoiding a

tender process.283¢

283

2832

2833

2834

2835

2836

Transcript, day 34, p 113.

Transcript, day 40, p 44. Note that elsewhere in his evidence, Mr Agrizzi testified that Adv Mrwebi was
referred to as “Jay”, although he immediately acknowledged that he had made a mistake. Transcript, day

75, p 144.

Transcript, day 37, pp 29-44; Mr Agrizzi's Initial Affidavit, p 39 at paras 22.12-22.13.
Transcript, day 41, pp 106-107.

Exhibit T33, p 1176.

Exhibit T33, p 1178; transcript, day 41, p 603.
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There are other examples of contradictory evidence on his part, as noted

in the relevant places in the summary of evidence in Part F.

His evidence was fallible in relation to detail. Examples include the following:

He wrongly named a senior DCS official, Ms Jabulile Sishuba, as having
received corrupt payments. To his credit, however, when challenged in
this regard in her application for leave to cross-examine him, he readily
acknowledged his error and made a public withdrawal and apology in

the proceedings of the Commission.2837

When cross-examined by Mr Wakeford’'s Counsel as to whether he
stood by his evidence relating to Mr Wakeford, Mr Radhakrishna and Mr
Papadakis, Mr Agrizzi acknowledged that there might well have been
mistakes in relation to dates and times, although he insisted that his
evidence was correct insofar as it pertained to corrupt relationships.283¢
However, it is to his credit that he accepted that he may have made
some mistakes in his evidence. The evidence he gave was extensive
and related to events that had happened over a number of years. For

that reason, it was natural that he would make a number of mistakes.

When asked to comment on the specific amounts paid by Bosasa to
RTC, a cement supplier, Mr Agrizzi did not deal with the details put to
him and instead stood by a generalised statement that cement, paid for

by Bosasa, was delivered to Mr Papadakis as gratification.23 In this

2837 Transcript, day 40, p 78; p 80; annexure Q7 to Mr Agrizzi's Initial Affidavit, p 414 paragraph 4. The
withdrawal and apology followed Ms Sishuba’s application for leave to cross-examine Mr Agrizzi in this
regard (transcript, day 223, pp 2-5).

2838 Transcript, day 416, pp 180-182.
2839 Transcript, day 416, pp 278-280.
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regard | have to bear in mind that he was sick when he gave evidence
and was cross-examined by Mr Wakeford’'s Counsel. His health
condition was such that it would have been understandable if he had

asked for a postponement of his cross-examination but he did not.

Mr Agrizzi could not provide detail on which “major SARS investigation”
Mr Wakeford approached Mr Watson about,2#*° nor could he recall which

of the “big companies” was under investigation.28

He estimated that there were about eight walk-in vaults at the Bosasa

premises.?®42 Mr le Roux testified that there were only four.2843

His evidence was less convincing where he tried to portray a less corrupt

version of himself. Examples include the following:

Mr Agrizzi tried to suggest that when Mr van Zyl approached him to
change the methodology for securing large cash amounts without
raising suspicion, he “did not want to get involved at first” and “kind of
shunned the idea”, because he was “gefting a bit fed up of all this” and

told Mr Watson “look I really do not want to know” 224

At one point, Mr Agrizzi claimed that, despite being Group COO, “‘my

influence [in Bosasa] is very limited, in actual fact.”24

2840 Mr Agrizzi considered the “big companies” to be Bosasa Operations, Supply Chain Management, Kgwerano
Fleet Management Services and Bosasa Security, Sondolo IT, and Phezulu Fencing — transcript, day 416,

pp 236-238.

2841 Transcript, day 416, p 239-249.
2842 Transcript, day 35, p 15.

2843 Transcript, day 44, p 11.

2844 Transcript, day 36, p 70.

2845 Transcript, day 75, p 173.
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1726.5. His motives in revealing the extensive corruption to which he testified may

P27

1728.

have been mixed ones, rather than exclusively public-spirited ones. The
disclosures followed a breakdown in relations between him and Mr Watson
and, if he could somehow avoid prosecution, might have advanced his own

business ambitions.

Notwithstanding these observations, on the main pillars of Mr Agrizzi's evidence, there
was substantial corroboration. This included that the investigations of the SIU reflected
in their report and amplified in the testimony of Mr Oellermann; the evidence of other
witnesses who were previously employed at Bosasa and were willing to incriminate
themselves in their testimony; the video evidence put up, particularly that of the vault
and safes where the cash was stored and distributed, with the handling of cash
underway; and, in several instances, the admissions and concessions of the persons
implicated in his evidence. More detail of the corroborative evidence is provided below.
As pointed out earlier, one must also take into account that Mr Agrizzi implicated
himself widely and extensively in the criminal conduct to which he testified. Whilst he
may sometimes have sought to lessen his role to some degree, he was, on his own
evidence, guilty of criminal conduct on a substantial scale. Taking this into account,
along with the extensive corroborative evidence, it may be accepted that Mr Agrizzi

was in the main a truthful withess, the above criticisms notwithstanding.

To the extent that he may have underplayed his role in the corruption and has sought
to shift a greater share of the blame for the corrupt activities to Mr Watson, it does not
detract from the fact that, with reference to the first question asked by TOR 1.1, there
is overwhelming evidence that there were indeed attempts through various forms of
inducement and gain, to influence members of the National Executive, and office
bearers, functionaries, officials and employees in state institutions and organs of state.

This is particularly so when the evidence is looked at as a whole or as a mosaic.
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1729. In fairness to Mr Agrizzi, whatever the true distribution of corrupt activities as between

him and Mr Watson, the evidence of Mr Watson'’s involvement in corrupt activities is

overwhelming. That conclusion is reached mindful of the fact that he is not able to

defend himself on the evidence against him, having passed on while the Commission

was continuing with the hearing of oral evidence. |t is significant in this regard that

1729.1.

1202

1729.3.

by the time of his death Mr Watson had not sought the opportunity to testify in
the Commission to defend himself against the allegations made against him
by Mr Agrizzi nor had he applied for leave to cross-examine Mr Agrizzi and

other witnesses who had implicated him in serious corruption;

by the time of his death, Mr Watson had not responded to the rule 3.3 notice
calling upon him to file an affidavit in response to the allegations and evidence

implicating him in the Commission;2847

none of Mr Watson'’s siblings, who were to a lesser degree also implicated in
the corrupt activities of Bosasa, have stepped forward to respond to the
allegations against themselves or those made against their deceased sibling,
by volunteering testimony in the Commission or responding appropriately to

the rule 3.3 notices issued to them. 2848

1730. To conclude on the question whether Mr Agrizzi's evidence can be accepted, it must

be answered in the affirmative, save where indicated otherwise in any particular

instance. Taken cumulatively, there is clear and convincing evidence pertaining to

2846 As reported in the press, Mr Watson died in a car accident early on the moming of 26 August 2019 when
the company Toyota Corolla he was driving struck a pillar on an approach road leading to O. R. Tambo
International Airport in Johannesburg.

2847 Transcript, day 151 at p 3.

2848 Mr Daniel John Watson filed an affidavit dated 5 August 2020 in which he confirmed the correctness of Mr
Frolick's affidavit (exhibit T14) insofar as it related to him.
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Bosasa of attempts to influence persons in the categories of office-bearers,

functionaries and officials listed in TOR 1.1.

What was the extent of the attempts to influence public office bearers?

1731.

1732.

1733.

1734.

Bosasa’s primary mechanism for attempting to influence public office bearers was the
payment of cash bribes. The amounts paid tended to be commensurate with the
degree of influence that could be exercised by the official concerned. The system
involved seeking to do so, in most instances, on an ongoing basis. This was no doubt
aimed at developing a corrupt form of loyalty to Bosasa, through the dependence on
the regular payments that would develop. By spreading the benefits relatively widely,
it also sought simultaneously to maximise its corrupt influence, but also to decrease
the likelihood of whistle-blowers coming forward to expose particular corrupted public

office-bearers.

However, the attempts at influence through inducement or gain were not confined to
cash payments. Bosasa also built houses, provided various furnishings for homes,
installed several home security systems, purchased motor vehicles, bought gifts (from
premium luxury gifts such as pens and jewellery to food and grocery items) and paid

for travel and accommodation.

Perhaps the best sense of the extent and scale of the attempts at influence is that to
be derived from an examination of the various mechanisms that Bosasa established
to generate, store and distribute sufficient cash to sustain the payments used to make

the attempts at influencing the public office bearers concerned.

The evidence establishes that various mechanisms were used by Bosasa and its
associates to generate cash for these purposes. Mr Agrizzi and Mr van Tonder testified

that Mr Watson and Bosasa required a substantial amount of cash every month, which
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necessitated establishing these illegal mechanisms. The various illegal methods used

to generate cash included: 284¢

1734.1.

1734.2.

1734.3.

1734.4.

1734.5.

the creation of fraudulent documentation and fake invoices by Bosasa;

utilising Metropolitan Death Benefit Fund documentation as source
documents for cash cheques - symptomatic of the level of depravity of the
corrupt activities of Bosasa and those of its directors and employees involved

in the bribery;

service providers supplying false invoices to Bosasa for goods and services,
where, in truth, cash rather than goods and services were delivered.
Examples include the false invoices submitted to Bosasa by F&R Phakisa and
Jumbo Liquor Wholesalers. Another example is Mr Lawrence’s confirmation
of the scheme of procuring cash from Equal Trade. Mr Lawrence’s evidence
was supported by photographs of the consignments of cash he delivered to
Bosasa as well as videos of the person to whom he handed the cash at
Bosasa. Mr Lawrence also provided copies of false purchase orders for non-
vatable food items purportedly supplied by Equal Trade to Bosasa for various

Department of Correctional Services facilities;285°

fictitious transactions between Bosasa and government departments for the

supply by Bosasa of, for example, software programmes;

cash sales at Lindela that were not accounted for as income from Lindela, but

rather shifted to the vaults at Bosasa;

2843 See in general the section titled “Money laundering, cash generation and the payment of bribes” from p

89above.

2850 Mr Lawrence's affidavit, pp 23 to 56.
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1734.6. cash bars and canteens at various mine hostels administered by Bosasa, that

were similarly not accounted for as income, but rather shifted to the vaults at

Bosasa;
1734.7. payments to ghost employees; and
1734 .8. over-invoicing for goods supplied by AA Wholesalers where the difference

1735.

1736.

between the goods supplied and the total invoice would be delivered in cash

to Bosasa.

Mr van Tonder testified that Bosasa had also used various attorneys’ trust accounts to
hold Bosasa monies to mitigate against the risk of Bosasa running out of funds in the
event that its bank accounts were ever frozen. When Bosasa required cash, requests
would be made to withdraw the funds. As an example, Mr van Tonder referred to an
email sent by Mr Agrizzi to Mr Biebuyck and himself where Mr Agrizzi requested that

R25m be transferred to Bosasa from the trust account.2e

Mr Agrizzi, Mr van Tonder and Mr le Roux testified to the cash stored at Bosasa's
premises.2®52 Mr Agrizzi testified that the amount of cash stored in a walk-in vault
behind the main boardroom would range from R2m to approximately R6.5m, which
amount would be exceeded over the December period. The amount of cash stored
would depend on the amount requested weekly by Mr Watson and members of
Bosasa's board or management, who would ask for money to be paid out as bribes.
Mr Agrizzi and Mr van Tonder testified that employees involved in the administrative
process of arranging the cash would also be paid monthly “bonuses” from the cash as

a means of retaining their loyalty and buying their silence.

2851 Annexure AT8 to Mr van Tonder's affidavit.

2852 gee in general the section titled “Mr Watson's vaults and safes” from p 107above.
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1737. A video filmed by Mr van Tonder on 28 March 2017 at Bosasa's office supports the

evidence regarding the cash stored at the premises. The video shows and records -

1737.1. a box being taken by Mr van Tonder from a vault at the office of the company

secretary to a vault behind the main boardroom;

1737.2. Messrs Watson, Gumede and Leshabane present inside the vault;

1737.3. Mr Leshabane holding two bags of cash;

1737.4. Mr Gumede on the phone, who requests an extra R10,000 from Mr Watson;
1737.5. cash being counted out by Mr van Tonder and Mr Watson to the value of R1m;
1737.6. Mr van Tonder handed cash by Mr Watson (his monthly “bonus”); and
1737.7. a discussion between Mr Watson and Mr van Tonder where reference is made

to Mr Gillingham and the monthly payment of R110,000 that would be made

to him.

1738. Mr Agrizzi testified that he was tasked specifically with the handling of cash, which
included getting the cash, counting it out and delivering the cash for making the
attempts at influence.2% Mr Agrizzi often made up cash bundles himself to be paid to

government officials, as he was instructed to do by Bosasa's board of directors.

1739. Mr Agrizzi also gave evidence regarding the system that was implemented for the
handling of cash. Mr Agrizzi and Mr Watson would meet on a monthly basis with the

board who would give instructions on what needed to be paid to whom. After Mr

2853 gee, for example, the section titled “Mr Agrizzi's role and cash payments” from p 124 above.

















































































































































































































































































































































































































































































